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CORPORATE DISCLOSURE STATEMENT 
 
There are no public corporations involved in this case. 

 
 

STATEMENT OF JURISDICTION 
 

The District Court had jurisdiction under 28 USC §1331. Appellant 

appeals from a judgment entered on February 6, 2020, granting 
Defendants’ Motion to Dismiss on Plaintiffs’ First Amended Verified 
Complaint, denying all of Appellants claims with prejudice. Appellant 
timely filed a Notice of Appeal on February 6, 2020. This Court has 
appellate jurisdiction under 28 USC §1291.  
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I. INTRODUCTION 
 
This brief in support of my request for the appointment of counsel 

and to proceed in forma pauperis is based upon a plethora of rather 
unusual and complex issues that are also the core issues I will be 
presenting on appeal.  I feel these issues must be addressed at this 
juncture in order for this Court to understand the true nature of my 
requests and either grant or deny them lawfully. 

 
In a purported “civil disgorgement” action in California Superior 

Court I was fined $930,000 for allegedly performing remodel construction 
work without a contractor’s license. The Court subsequently denied my 
right to the Eighth Amendment’s protections against excessive, cruel, 
and unusual punishment because I allegedly wasn’t being punished.  

 
Despite the civil context and procedure in which the trial and 

appeal in this case took place, I believe the case against me was in fact 
purely penal and not civil because the proceedings were not actually 
remedial, non–punitive “disgorgement”. A cause of action for 

disgorgement requires there to be evidence I profited $930,000 and this 

evidence does not exist anywhere on the record.  
 
I provided a sworn declaration and submitted the certified records 

of the to the District Court to prove this evidence was never presented 

and is not on the record. I did not profit $930,000. 
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Without this evidence of profits or an injury in fact or other 

remedial elements required in a civil claim, the action is no longer 

remedial or non-punitive. It is the same as if the Court arbitrarily fined 
someone nearly a million dollars for not having a professional license 
which results in a purely penal action requiring counsel and all of the 
heightened protections of criminal proceedings which were denied to me. 
 

As a result, I believe I have a right to the assistance of counsel and 
that this right has been denied at each stage of the proceedings against 
me, including most recently in the Central District.  

 
It is very simple to examine the record and see this evidence that I 

profited $930,000 is not there. Moreover, a $930,000 fine is 46 times my 

qualifying net worth and 186 times the comparable criminal monetary 
penalty. This penalty will force me into bankruptcy and divest me of my 
entire qualifying life estate. It is unconstitutional and has resulted in a 
heinous miscarriage of justice.  

 

II. STATE COURT PROCEDURAL HISTORY & OVERVIEW 
 
The cause of action named in the “civil” complaint in the Superior 

Court of California against me as alleged by Appellee’s, “the 
Humphreys”, was for “disgorgement of funds paid” pursuant to Business 
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and Professions Code section §7031(b). Exhibit [AA]1 (Exhibit [K] part 2 
of 4, Dkt.21, p.744–747). I will address section §7031 after a brief 
discussion concerning the nature of a disgorgement action. 

 
Under California law, disgorgement is a very specific type of action 

based upon the law of unjust enrichment and California’s public policy 
whereby “no one can take advantage of his own wrong”. Cal. Civ. Code 
§3517.  

 
An explanation of California’s public policy relating to a cause of 

action for disgorgement is detailed in the case of Meister v. Mensinger, 
230 Cal. App. 4th, 381 (2014) which adopts portions of and is derived from 
Restatement (Third) of Restitution and Unjust Enrichment, section §51, 
hereafter “§51”. See also County of San Bernardino v. Walsh, 158 Cal. 

App. 4th 533, 542 (2007) and Kokesh v. SEC, 581 U.S ____ (2017).  
 
Disgorgement is a type of restitution whose object (“is to eliminate 

profit from wrongdoing, [by a “conscious wrongdoer”] while avoiding, so 
far as possible, the imposition of a penalty”). §51(3). 

 
The key point here – and one that will be repeatedly emphasized – 

is that disgorgement only applies to profits, not the general forfeiture of 

 
1 Exhibits double lettered have been annexed hereto. Any other document references 
are for identification on the Central District Court’s docket. 
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an entire transaction. (“Disgorgement is remedial and not punitive. The 
court’s power to order disgorgement only extends to the amount with 
interest by which the defendant profited from this wrongdoing. Any 

further sum would constitute a penalty assessment.”) SEC v. Blatt, 
583 F.2d 1325, 1335 (5th Cir.1978) (emphasis added). 

 
In the case of a bank robbery, the amount of restitution (or amount 

to be “disgorged”) is very simple and straightforward. It equates to the 

exact amount the robber stole or was unjustly enriched by his theft from 
the bank. In a robbery case, disgorgement operates as a general forfeiture 
but only after the exact amount stolen has been evidenced. Any amount 
the robber ordered to pay beyond the amount stolen would constitute a 
penalty. 

 

In civil, remedial, disgorgement cases, such as those involving the 
performance of services without a license, disgorgement operates quite 
differently and requires a specific accounting to make a factual 
determination of profits illegally obtained. (“The remedial nature of 
disgorgement serves to limit its application. Because disgorgement may 

not be used punitively, a court's equitable power is restricted to property 
causally related to the wrongdoing. For this reason, [a Plaintiff is]  
required to distinguish between legally and illegally obtained profits”). 
U.S. v. Philip Morris USA, 310 F.Supp.2d 58, 62-63 (D.C. 2004).  
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A disgorgement action in an unlicensed contractor case, such as the 
instant case, does not result in a general forfeiture like a bank robbery. 
In most cases, the unlicensed contractor returns value by performing the 

work requested by the consumer. This value must be acknowledged and 
accounted for as an offset to establish the amount the unlicensed 
contractor profited. 

 
Here’s an example: suppose an unlicensed contractor is hired to 

build a custom home for $500,000. He spends $425,000 in materials and 
sub–contractor labor to complete the project. This results in a net profit 
of $75,000. A civil cause of action for disgorgement would only apply to 
the amount the unlicensed contractor profited, or $75,000. It would not 
result in a general forfeiture of the entire amount of the contract, 
$500,000.  

 
Ordering a general forfeiture causing the unlicensed contractor to 

forfeit the entire amount of the contract for $500,000 would result in at 
least a $425,000 penalty to the contractor (assuming evidence were 
presented he profited $75,000). This is because the unlicensed contractor 

performed on the contract and was not unjustly enriched by building the 
custom home that was delivered to the homeowner, returning $425,000 
in value.  

 
The Supreme Court of Arizona, following the 7th Circuit, held the 

following in a disgorgement case:  
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“[A] rule of total disgorgement regardless of any benefit 
conferred on the victim...may lead to absurd or troubling 
results.” Town of Gilbert Prosecutor’s Office v. Downie, 218 
Ariz. 466, p.24 (2008). 

 
“We find no significant difference between returning cash, one 
form of value, and returning other forms of value, such as 
permits, chattels, services, or other property. See United 
States v. Shepard, 269 F.3d at 884, 887-88 (7th Cir. 2001). 
"Loss" is a concept rooted in value, not solely in the exchange 
of money.” Id. p.25. 
 
“In Shepard for example, the defendant embezzled funds from 
a hospital patient under the guise of making improvements to 
the patient's home. [Id. p.885]. The Seventh Circuit concluded 
that the starting point for determining restitution was the 
amount embezzled from the victim. Id. at 887. From this 
amount, the court subtracted expenditures made on 
improvements to the victim's home. Id. at 887-88. The court 
concluded that such expenditures did not differ "in principle 
from taking the money from one of [the victim's] bank 
accounts and depositing it in another." Id. p.17. 

 
Restatement §51 specifically addresses these nuances of civil, 

remedial, non-punitive disgorgement as well: 
 

(“…the defendant is entitled to a deduction for all marginal 
costs incurred in producing the revenues that are subject to 
disgorgement. Denial of an otherwise appropriate deduction, 
by making the defendant liable in excess of net gains, results 
in a punitive sanction that the law of restitution normally 
attempts to avoid”). §51, Comment (h). See also Kokesh, 
supra. 
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Under the laws of unjust enrichment, a claim for 
disgorgement (“does not impose a general forfeiture: 
defendant's liability in restitution is not the whole of the gain 
from a tainted transaction, but the amount of the gain that is 
attributable to the underlying wrong”). §51 Comment (i).   

 

III. NO EVIDENCE WAS PRESENTED I PROFITED $930,000 
AS REQUIRED BY A CAUSE OF ACTION FOR 

DISGORGEMENT  
 

During the “trial” in my case an accounting was never 

conducted to determine the profits I made (if any). Instead, the trial 
Court took the entire amount of the contract for work performed 
($930,000) and ordered it be forfeited to the Humphreys under the guise 
and label of a civil, non-punitive action for “disgorgement”.  

 
In other words, the Court fined me $930,000, labeled it 

“disgorgement” and then refused to apply the Eighth Amendment’s 
protections. 

  
(“Both liberty and property are specifically protected by the 
Fourteenth Amendment against any state deprivation which 
does not meet the standards of due process, and this 
protection is not to be avoided by the simple label a State 
chooses to fasten upon its conduct or its statute”). Pac. Mut. 
Life Ins. Co. v. Haslip, 499 U.S. 1, 47 (1991). 
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The following is the sworn testimony of both Karen and Gary 
Humphreys on this issue:  

 
“Between April 13, 2012 and July 31, 2013, in addition to the 
down payment of $15,000, my [wife or husband] and I made 
sixteen progress payments to either Adam Bereki or 
Spartan [my licensed construction company] in the total 
amount of $833,000.00. A true and correct copy of each of the 
wire transfer receipts and/or checks representing the progress 
payments made to Mr. Bereki and Spartan for the work 
performed on our condominium unit is attached hereto as 
Exhibits “B” through “Q”.” See Exhibit [AC] line 21. (Exhibit 
[K] Part 1 of 4, Dkt. Unk.2 pp.250–293).  

 
While the $833,000 is incorrect (the Humphreys actually paid 

$848,000) it is clear the money they paid is for “progress payments” for 
“the work performed” and NOT MY PROFITS. 

 
The Humphreys presented no evidence of any profits I made at 

trial.  They only presented the amount they paid, $848,000, which is 
undisputed. See Exhibit [AD] (Exhibit [C] p.208, Dkt.11) a spreadsheet 
created by the Humphreys or their agents admitted at trial evidencing 

the $848,000 they paid. 
 

 
2 The District Court appears to have made a clerical error pertaining to the filing of 
the Clerks Transcript. I filed the transcript (Exhibit [K]) in four parts and they appear 
to be changed and out of order on the District Court’s docket. Because Karen and 
Gary Humphreys make the same declaration and attach the same supporting 
documents, I have included only one copy of their declaration as Exhibit [AC]. 
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The result is that the trial Court judgment is a fine and not 
disgorgement. 

 

There has therefore been no judicial determinations of my rights as 
I was not given an opportunity to meet and oppose evidence that does not 
exist. (“A sentence of a court, pronounced against a party without 
…giving him an opportunity to be heard [such as not allowing him to 
meet and oppose the evidence against him], is not a judicial 

determination of his rights and is not entitled to respect in any other 
tribunal”). Windsor v. McVeigh, 93 U.S. 274 (1876). 

 
***** 

  
(“As relevant here, Magna Carta required that economic sanctions 

“be proportioned to the wrong” and “not be so large as to deprive [an 
offender] of his livelihood”). Timbs v. Indiana, 586 U.S. ____  688 (2019) 
citing BFI v. Kelco Disposal Inc. , 492 U. S. 257, 271 (1989).  

 
(“If the amount of the forfeiture is grossly disproportional to the 

gravity of defendant’s offense it is unconstitutional”). United States v. 

$132,245.00 In U.S. Currency, 764 F.3d 1055, 1057-58 (9th Cir. 2014). 
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IV. THE FOURTH DISTRICT COURT OF APPEAL UPHELD 
THE TRIAL COURT’S RULING BASED ON 
SUBSTANTIAL EVIDENCE THAT DOES NOT EXIST 

 
Despite there being no evidence I profited $930,000, the Fourth 

District Court of Appeal of California, hereafter “FDCA” – all justices 
concurring – upheld the trial Court’s judgment finding there was 
substantial evidence I profited $930,000 when no such evidence exists. 

The FDCA makes no mention in its Opinion where it obtained the 
substantial evidence it relied upon to uphold the trial Court’s judgment 
for “disgorgement”.  

 
The FDCA also found there was no merit to any of the 

aforementioned legal arguments I’ve shared here and on appeal. (“Bereki 

challenges the disgorgement on a variety of constitutional, legal, and 
factual grounds. We find no merit in his contentions, and therefore affirm 
the judgment”). Humphreys v. Bereki, 2018 Cal. App. Unpub. Lexis 7469, 
“Opinion”, p. 2. Exhibit [AE]. 

 

V. BUSINESS & PROFESSIONS CODE SECTION §7031 
IMPOSES A PENAL FORFEITURE NOT AN EQUITABLE 

REMEDY 
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Coming to the analysis Business and Professions Code section 
§7031(b): 

 
“(b) Except as provided in subdivision (e), a person who 
utilizes the services of an unlicensed contractor may bring an 
action in any court of competent jurisdiction in this state to 
recover all compensation paid to the unlicensed contractor for 
performance of any act or contract.” 
 

I’m sure you noticed the word “disgorgement” is not mentioned 

anywhere in section §7031.  
 
Please also examine the California Civil Jury Instructions, CACI, 

section §4560 relating to §7031 actions: 
 

4560. Recovery of Payments to Unlicensed Contractor (Bus. 
& Prof. Code, § 7031(b): 
 
[Name of plaintiff] claims that [name of defendant] did not 
have a valid contractor’s license during all times when [name 
of defendant] was performing services for [name of plaintiff] 
under their contract.  
 
To establish this claim, [name of plaintiff] must prove all of 
the following: 
 
1. That there was a contract between [name of plaintiff] and 

[nameof defendant] under which [name of defendant] was 
required to perform services for [name of plaintiff]; 

 
2. That a valid contractor’s license was required to perform 

these services; and 
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3. That [name of plaintiff] paid [name of defendant] for 
contractor services that [name of defendant] performed as 
required by the contract; 

 
The word “disgorgement” is not used here either. Nor are any of the 

elements required of a cause of action for civil, remedial, equitable, non–
punitive disgorgement such as an accounting for profits, offsets for 
benefits conferred, or strict tracing. Despite this, the Humphreys first 
cause of action was for “disgorgement” (Exhibit [AA]), the trial Court’s 

Minute Order reflects a judgment for “disgorgement”, Exhibit [AB] 
(Exhibit [A] Dkt. 10,11, p.203a–203c), and the FDCA’s Opinion 
repeatedly affirms the trial Court’s judgment for “disgorgement”. See 
Opinion. 

 

Section §7031 does not  authorize a cause of action for disgorgement 
unless the word “compensation” in “recover all compensation paid” 
strictly means profits. California’s Courts, including the FDCA have 
explicitly said it does not mean profits, but instead, the entire amount 
paid by the customer without offsets or reductions for the value of 

materials or services provided: 
 

The recovery of all compensation paid means (“…without 
reductions or offsets for the value of material or services 
provided”) White v. Cridlebraugh, 178 Cal. App. 4th 506, 520 
(2009). 
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(“[f]ull disgorgement is required; offsets and reductions for 
labor and materials received are not permitted”). Opinion, 
p.11. 

 

Since 1957 the California Supreme Court has also held (“[c]ourts 
may not resort to equitable considerations, such as [set off or] unjust 
enrichment, in defiance of [§7031]”). Lewis & Queen v. N. M. Ball Sons, 

48 Cal. 2d 141, 152 (CA Sup. Ct. 1957).  §7031 actions cannot possibly be 
in equity as held by the FDCA if equitable considerations are denied. 

Opinion, p.14. 

The denial of equitable remedies in §7031 cases is a clear and 
unequivocal violation of the principles of equity jurisprudence. (“Where 
there is a legal right to relief under certain facts and the existence of such 

facts is not questioned a court having jurisdiction has no discretion 

to refuse the relief [Citations]”). O’Connell v. Superior Court of San 

Francisco, 74 Cal. App. 350, 353, (1925). (“[T]he equitable powers 
conferred by the Judiciary Act of 1789 did not include the power to create 
remedies previously unknown to equity jurisprudence. Even when sitting 

as a court in equity, we have no authority to craft a "nuclear weapon" of 
the law like the one advocated here”). Grupo Mexicano De Dessarollo v. 

Alliance Bond Fund, 527 U.S. 308, 333 (1999). (“To accord a type of relief 
that has never been available before – and especially a type of relief that 
has been specifically disclaimed by longstanding judicial precedent – is 
to invoke a "default rule," not of flexibility but of omnipotence”). Id. p. 

322. 
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By denying reductions for offsets or benefits conferred, §7031 
strictly imposes a penalty for violation of the statute.  

 

In one of the rare instances in which a §7031 case made it outside 
of California’s Courts, Judge Karlton of the Eastern District found (“this 
statute [referring to §7031] provides a heavy penalty indeed for failure 
to obtain a license”). American Sheet Metal, Inc. v. Emkay Engineering 

Co., 478 F.Supp. 809, 814 (1979).  

 
The amount of the forfeiture penalty applied by California Courts 

in §7031 cases is arbitrary and different in every case.  In many cases the 
penalty – in addition to being the amount paid for work by the consumer 
– also equates to the amount of value returned to the consumer by the 
unlicensed contractor pursuant to the contract. See Twenty Nine Palms 

v. Bardos, 210 Cal. App. 4th 1435 (2014) where the forfeiture was 
$917,043.09; or Judicial Council of California v. Jacobs Facilities, Inc., 
239 Cal. App. 4th 882 (2015), the forfeiture, $22.7 million.  

 
The forfeiture imposed in §7031 cases is also not in any way based 

upon evidence of a concrete injury in fact3 or damages to a Plaintiff. 

 
3 There is no requirement under §7031 for a Plaintiff to prove any damages 
whatsoever. See §7031(b), CACI §4560(3) and Opinion, p.11 (“[i]njury is not a cause 
of action under the statute”). In fact, the Humphreys specifically filed a Motion for 
Severance before trial to completely severe their alleged claims for damages from 
their claim for disgorgement. (Exhibit [K] Dkt.22 p.780). 
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Under California law, “any provision by which money or property is to be 
forfeited without regard to the actual damage suffered calls for a 
penalty...” Grand Prospect Partners, L.P. v. Ross Dress for Less, Inc., 232 

Cal. App. 4th 1332, 1357 (2015).  
 

VI. IN FURTHER PUNISHMENT, MY COMPANY’S LICENSE 
WAS ALSO SUSPENDED AND I WAS DENIED THE 

ABILITY TO OBTAIN A LICENSE IN MY OWN NAME 

WITHOUT A JUDICIAL HEARING RESULTING IN A 
FURTHER DEPRIVATION OF LIBERTY 

 
 The $930,000 fine is only part of the punishment imposed upon me. 

Pursuant to Business and Professions Code section §7071.17, I have also 
been held in constructive custody whereby until the $930,000 fine is paid 

or I file bankruptcy, neither I nor my company can legally perform 
construction work in California. (“The portion of the act which authorizes 
the [Registrar of Contractors] to forfeit the license of a [contractor] and 
take it away from him is highly penal in its nature”). Schomig v. Keiser, 
189 Cal. 596, 598 (Sup. Ct. 1922). (“. . . [B]y taking away his opportunity 

to earn a living, you can drain the blood from his veins without even 
scratching his skin.”) Flemming v. Nestor, 363 U.S. 603, 629 (1960) 
(Justice Black Dissenting).   
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Pursuant to §7071.17, this license forfeiture occurs by the 
Contractors State License Board without any hearing whatsoever, let 
alone a judicial hearing resulting in a further violation of due process and 

the imposition of punishment without a judicial hearing.  
 
I have been affirmatively restrained from working in my profession 

to support myself for more than two years as result of the unlawful 
“judgments”. In addition to losing hundreds of thousands of dollars in 

income, I consequently cannot afford an attorney to represent me. 
 
Furthermore, neither the trial nor appellate Courts made any 

documented effort whatsoever to determine the effect this judgment and 
the subsequent suspension of license would have upon me financially or 
otherwise as minimally required even in civil punitive damage award 

proceedings. Here there was no recognition, let alone acknowledgement 
of punishment whatsoever. (“[E]vidence of financial condition is critical 
to whether a punitive damages award serves the purpose of punishment 
and deterrence without destroying the defendant financially”). Adams v 

Murakami, 54 Cal. 3d 105, 117-118 (Sup. Ct. 1991). (“The purpose of 

punitive damages is not served by financially destroying a defendant. 
The purpose is to deter, not destroy.”) Rufo v. Simpson, 86 Cal. App. 4th 

573, 620 (2001). 
 
A judgment for $930,000 is about 46 times my qualifying net worth. 
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VII. THIS COURT HAS HELD THAT IN PERSONAM 
FORFEITURES ARE PENAL AND REQUIRE THE 

HEIGHTENED PROTECTIONS OF CRIMINAL 

PROCEEDINGS WHICH WERE DENIED 
 
(“And so in my opinion, the forfeiture is required here, and that is 

disgorgement”). (Exhibit [J], p.29, Dkt. 11–  Reporters transcript of trial 
Court’s discussion of the forfeiture to be imposed). 

 
In further support of why the forfeiture and subsequent license 

denial/suspension imposed upon me is purely penal, this Court held in 
United States v. Seifuddin, 820 F.2d 1074, 1076-7 (9th Cir. 1987) that 
(“the classical distinction between civil and criminal forfeiture was 
founded upon whether the penalty assessed was against the person or 

against the thing. Forfeiture against the person operated in personam 

and required a conviction before the property could be wrested from the 
defendant. [Citations]. Such forfeitures were regarded as criminal in 
nature because they were penal; they primarily sought to punish. 
Forfeiture against the thing was in rem and the forfeiture was based 

upon the unlawful use of the res, irrespective of its owner's culpability. 
These forfeitures were regarded as civil; their purpose was remedial. 
[Citations]”).  

Applying this distinction to the in personam forfeiture for allegedly 

violating §7031 here leads to the conclusion that the forfeiture is criminal 
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in nature. I was subjected forfeit $930,000 because I was ‘convicted’ of 
the substantive offense of violating Business and Professions Code 
sections §7031(a)4 and (b).  

Continuing from Seifuddin, (“if the forfeiture [is] criminal, the 
criminal forfeiture statutes and the rules of criminal procedure should 
have been followed”).  

The rules of criminal procedure were clearly not followed by the 
State trial or appellate Courts of the District Court divesting them of both 
in personam and subject matter jurisdiction.  

Pursuant to Cal. Penal Code section §949: “[t]he first pleading on 
the part of the people in the superior court in a felony case is the 
indictment, information, or the complaint in any case certified to the 
superior court under Section 859a. The first pleading on the part of the 
people in a misdemeanor or infraction case is the complaint except as 

otherwise provided by law”. No indictment, information, or complaint on 
behalf of the People of California was ever filed also depriving the trial 

 
4 The trial Court also dismissed Spartan’s claim for approx. $82,000 in unpaid labor 
and materials against the Humphreys as part of its finding that I was the unlicensed 
contractor on the project. This $82,000 is not reflected on the Court’s judgment order. 
The $82,000 plus the $848,000 the Humphreys paid to me and Spartan equates to 
the $930,000 I’ve referenced. See the trial Court’s Minute Order and Judgment, 
Exhibit [AB] (Exhibit [A] Dkt. 11, pp. 203a-203c.) and (Exhibit [D] Dkt. 11, p.211). 
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and appellate Courts of both in personam and subject matter jurisdiction. 
See especially Buis v. State, 1990 OK CR 28: 

(“We recognize the district court, in our unified court system, 
is a court of general jurisdiction and is constitutionally 
endowed with "unlimited original jurisdiction of all justiciable 
matters, except as otherwise provided in this Article,”... 
However, this "unlimited original jurisdiction of all justiciable 
matters" can only be exercised by the district court through 
the filing of pleadings which are sufficient to invoke the power 
of the court to act. [p4].  The requirement for a verified 
information to confer subject matter jurisdiction on the court 
and empower the court to act has been applied to both courts 
of record and not of record. [p8]. ...[V]erification of the 
information is more than merely a "guaranty of good faith" of 
the prosecution. It, in fact, is required to vest the district court 
with subject matter jurisdiction, which in turn empowers the 
court to act. Only by the filing of an information which 
complies with this mandatory statutory requirement can the 
district court obtain subject matter jurisdiction in the first 
instance which then empowers the court to adjudicate the 
matters presented to it”). [p10]. 
 

Cal. Penal Code section §1382 requires that the: “[c]ourt shall order 

the action to be dismissed... when a person has been held to answer for a 
public offense and an information is not filed against that person within 
15 days”.  
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VIII. THE DISTRICT COURT DENIED MY REQUEST FOR 
COUNSEL, DISMISSED MY COMPLAINT WITH 
PREJUDICE, AND DECLARED THIS APPEAL 

“FRIVOLOUS”, REVOKING IN FORMA PAUPERIS 
STATUS, WHILE ACTING WITHOUT IN PERSONAM OR 

SUBJECT MATTER JURISDICTION 

There being no available forum in California to obtain relief 

because the procedure for handling §7031 cases as evidenced is 
California’s statewide anti–constitutional public policy, I filed a verified 
complaint in the Central District to vacate the void judgment and to 
challenge the constitutionality of the State statutes involved. 

I also filed a request for the appointment of counsel. Dkt. 7. This 
request was supported by my First Amended Verified Complaint (Dkt.11) 
where I provided extensive argument and competent sworn testimony 
regarding authenticated evidence demonstrating how the State Court 
judgment is void for the plethora of violations of substantive due process 

violations cited above (and others) and that I was ultimately subjected to 
purely penal proceedings while being deprived of all of the heightened 
protections both the California Constitution and the Constitution for the 
United States require. I was never told the true nature and cause of the 
accusations against me to prepare for a meaningful and substantive 

defense at trial or on appeal. I was never informed I had the right to the 
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assistance of counsel5; nor given an opportunity to confront all of my 
accusers. I also never made a voluntary, knowing, or intelligent waiver 
of any right to a trial by jury and there was no jury trial. 

 
While I understand the verified complaint I filed in the Central 

District Court was, on its face, civil, the cases that transpired in the 
California State “Courts” at “trial” and on “appeal” were clearly not. As a 
result, I had a right to counsel at each stage of the State Court  

proceedings and therefore in the Central District Court as well.  
Nevertheless, the Central District Court denied my request Exhibit [AH] 
(Dkt. 8) thereby depriving the Court of jurisdiction to further exercise the 
judicial power of the United States in this case. 

 
(“[C]ompliance with this constitutional mandate is an 
essential jurisdictional prerequisite to a federal court's 

 
5 As secured by Article 1 Sections 15, of the California Constitution, and the Sixth 
Amendment as incorporated by the 14th Amendment. See Gideon v. Wainwright, 372 
U.S. 335, 342 (1963) (“a provision of the Bill of Rights which is fundamental and 
essential to a fair trial is made obligatory upon the states by the Fourteenth 
Amendment”). (“The assistance of counsel is one of the safeguards of the Sixth 
Amendment deemed necessary to insure fundamental human rights of life and 
liberty”). Id. 343. (“[The 6th Amendment] embodies a realistic recognition of the 
obvious truth that the average defendant does not have the professional legal skill to 
protect himself when brought before a tribunal with power to take his life or liberty, 
wherein the prosecution is presented by experienced and learned counsel. That which 
is simple, orderly and necessary to the lawyer, to the untrained layman may appear 
intricate, complex and mysterious”). Zerbst, infra pp.463-4. 
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authority to deprive an accused of his life or liberty6. If the 
accused, however, is not represented by counsel and has not 
competently and intelligently waived his constitutional 
right, U.S. Const. amend. VI stands as a jurisdictional bar to 
a valid conviction and sentence depriving him of his life or his 
liberty. Johnson v. Zerbst, 304 U.S. 458, 467 (1938).  

 
See also 18 USC §3006A– Adequate Representation of Defendants: 
 

(1) “Representation shall be provided for any financially 
eligible person who– (A) is charged with a felony or class 
A misdemeanor; (H) is entitled to appointment of counsel 
under the sixth Amendment to the Constitution; [or] (I) 
faces loss of liberty in a case and Federal law requires the 
appointment of counsel…” 

(2) Whenever the United States magistrate judge or the court 
determines that the interests of justice so require, 
representation may be provided for any financially 
eligible person who– (A) is charged with a Class B or C 
misdemeanor, or an infraction for which a sentence to 
confinement is authorized…” 

 
Furthermore, as previously mentioned, the complete and total 

financial destruction of a litigant without notifying him of the true nature 
and cause of the accusation; without due process requiring that each 

element of the offense be proven by competent sworn testimony regarding 
authenticated evidence; without notifying him of this right to the 

 
6 (“[T]he right to liberty embraces the right of man "to exercise his faculties and to 
follow a lawful vocation for the support of life.”) Powell v. Pennsylvania, 127 U.S. 678, 
695 (1889).  
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appointment of counsel; without obtaining a voluntary, knowing, and 
intelligent waiver of right to trial by jury; and by denying him the right 
to gainful employment in his profession indefinitely and without any 

hearing whatsoever, let alone a judicial hearing, is so harsh, excessive, 
cruel, and unusual, it is strictly forbidden by the 4th, 5th, 6th, 7th, 8th, and 
14th Amendments, representing a deprivation of nearly the entire Bill of 
Rights. 

 

Even assuming the District Court had jurisdiction, it then had a 
mandatory, non–discretionary7  duty to investigate the sworn testimony 
and authenticated evidence supporting the allegations in my complaint 
to ensure that I was given a full, fair, and impartial trial and appeal, 
which, as will be evidenced, it failed to do. (“The requirement of 
determining whether the party against whom an estoppel is asserted 

 
7 (“The act required by the law to be done…is a precise, definite act, purely 
ministerial; …about which… [there is] no discretion whatever.  There is no room for 
the exercise of any discretion, official or otherwise: all that is shut out by the direct 
and positive command of the law, and the act required to be done is, in every just 
sense, a mere ministerial act.”) Kendall v. United States, 37 U.S. 524, 613 614 (1838). 
(“Whether the act [is] judicial or not is to be determined by its character, and not by 
the character of the agent. A test as to the character of an act is found in the power 
of a writ of mandamus to enforce its performance in a particular way… If the act be 
a judicial one, the writ can only require the judge to proceed in the discharge of his 
duty with reference to it; the manner of performance cannot be dictated”). Ex Parte 
Va., 100 U.S. 339, 348 (1879). 
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[has] had a full and fair opportunity to litigate is a most significant 
safeguard”). Blonder-Tongue Labs v. University of Illinois Found, 402 
U.S. 313, 329 (1971). ([C]ollateral estoppel cannot apply when the party 

did not have a “full and fair opportunity” to litigate that issue in the 
earlier case). Allen v. McCurry, 449 U.S. 90, 95 (1980). 

 Among the issues I presented were that there was no evidence 
presented at trial: (1) that I made any profits whatsoever; (2) that I was 

a “conscious wrongdoer” as required by Restatement §51; (3) that I 
performed any work on the project; or (4) that I ever possessed the 
$930,000 to be “disgorged” as required by strict tracing in equitable 
actions (FAC Dkt. 11 pp. 50, line 25 – 53 line 12). 

It is impossible to have had a full and fair opportunity to litigate if 
I was adjudged by both the State trial and appellate Courts upon 
evidence that doesn’t exist and I was never given an opportunity to meet.  

The District Court – as evidenced by its Order, Exhibit [AF] (Dkt. 
31), failed to perform8 an analysis of the aforementioned specific central 

 
8 To be clear, the Court did perform a limited analysis of other issues. What I’m 
specifically referring to is that the Court did not make a finding of whether the 
evidence I profited $930,000 existed on the record to substantiate a claim for 
disgorgement. I submitted sworn testimony and evidence to the record that it did not 
exist. See Verified First Amended Complaint pp.70-71 Dkt. 11, and Declaration in 
Support of Opposition to Defendants Motion to Dismiss, Dkt. 18, pp. 18–23. The Court 
was required to address this issue of my claim. Based on its Order, the Court 
subsequently performed no analysis and made no findings pertaining to the punitive 
nature of the State Court judgment. On the other hand, it could also be acknowledged 
that because the Court upheld the validity of the State Court judgments, that in fact 
an analysis was conducted. This however, would result in the Court committing the 
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and critical issues and consequently held the State Court judgements 
valid and entitled to full faith and credit. Based upon this, the Court 
denied my claims with prejudice pursuant to the Humphreys filing of a 

Motion to Dismiss pursuant to FRCP, Rules 12(b)(1),(6), and (7),  (Dkt. 9) 
citing the Rooker–Feldman and collateral estoppel doctrines. This not 
only directly conflicts with the Supremacy Clause of the Constitution 
(Article 6, Section 2), the US Supreme Court has made it clear for more 
than a century that judgments rendered in violation of due process are 

void and not entitled to full faith and credit elsewhere. See World-Wide 

Volkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980) citing Pennoyer 

v. Neff, 95 U.S. 714, 732-3 (1877). The Court’s Order further results in a 
violation of Article 1, Section 9 – a Bill of Attainder – by sustaining the 
unconstitutional punishment, keeping me affirmatively restrained in 
constructive custody and unable to work in my profession while denying 

me a judicial hearing. See Windsor, supra. for the requirements of a 
judicial determination of the rights of the parties and Buchman, infra. 

Pursuant to a subsequent “Referral Notice” filed by the Clerk of this 

Court on February 24, 2020 (Dkt. 34), the District Court declared this 
appeal “frivolous” and subsequently denied the previously approved 
petition to proceed in forma pauperis, Exhibit [AG] (Dkt. 35), in the 
District Court (Dkt. 5). 

 
same due process violations as the State Courts, resulting in a yet another void 
judgment resulting from lack of in personam and subject matter jurisdiction.  
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I understand the Rooker–Feldman doctrine bars losing parties 
(“from seeking what in substance would be appellate review of the state 
judgment in a United States district court”). Johnson v. DeGrandy, 512 

U.S. 997, 1006-07 (1994). And that (“[t]he purpose of the doctrine is to 
protect state judgments from collateral attack”). Doe & Assocs. Law 

Offices v. Napolitano, 252 F.3d 1026, 1030 (9th Cir 2001). But there has 
not been a valid, judicial determination of my rights in State Court at 
trial or on appeal and  judgments rendered in violation of due process are 

void and not entitled to full faith and credit elsewhere. Woodson, supra. 

The Rooker–Feldman and collateral estoppel doctrines have never 
been held to apply to judgments where a State Court judgment was void 
because the Court violated due process and lacked in personam and 

subject matter jurisdiction and the District Court cites no authority to 
the contrary. 

 (“A Court of California does not have jurisdiction to render 
judgment which violates …the Constitution for the United 
States”). County of Ventura v. Tillet, 133 Cal. App. 3d 105, 110 
(1982); Cal. Code of Civil Procedure §410.10 (“A State of the 
United States may not exercise jurisdiction through its Courts 
when to do so constitutes a violation of any clause of the 
Constitution of the United States”). Restatement (First) of 
Conflict Laws §429– What Constitutes a Valid Judgment, 
Comment e.  
 
(“If a defendant were convicted and punished for an act that 
the law does not make criminal, there can be no room for 
doubt that such a circumstance inherently results in a 
complete miscarriage of justice and presents exceptional 
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circumstances that justify collateral relief”). United States v. 
Stoneman, 870 F.2d 102, 104 (3d. Cir. 1989). 

 

IX. ANALSYSIS OF THE DISTRICT COURT’S ORDER 

The District Court acknowledged my verified complaint alleges 
(“the superior and appellate Court entered and affirmed the judgment… 
without supporting evidence and erred in holding disgorgement pursuant 

to …§7031 is an equitable remedy rather than a penalty, thereby 
“resulting in a void judgment.” (FAC p.82,90.)”). Order, p6. lines 9-11.  

These are not just undefined “legal errors”, as the District Court 
suggests. (Order, p.6, line 8 and p7. line 27). These are structural 

jurisdictional errors effecting my substantive rights9 that render the trial 
itself invalid resulting in a void judgment10. (“A judgment is void if the 
court that rendered it lacked jurisdiction of the subject matter, or of the 

 
9 Resulting in a violation of the 4th, 5th, 5th, 7th, 8th, and 14th Amendments, Article 1, 
Section 10, and Article 4, Section 4 of the Constitution for the united States and 
Article 1, Sections 1, 9, 13, 14, 15, 16, 19, and 29 of the California Constitution of 
1879.  
 
10 ("A void judgment is, in legal effect, no judgment. By it no rights are divested. From 
it no rights can be obtained. Being worthless in itself, all proceedings founded upon 
it are equally worthless”). Bennett v. Wilson, 122 Cal. 509, 513-14 (Sup. Ct. 1898). (“A 
void judgment is a judgment which results from proceedings which did not satisfy the 
requirements essential to a valid judgment”). Restatement (First) of Judgments 
§117– Equitable Relief from Void Judgments.  
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parties, or acted in a manner inconsistent with due process”). Klugh v. 

United States, 620 F. Supp 892, 901 (1985).  
 

(“Just as "[c]onviction upon a charge not made would be sheer 
denial of due process," so is it a violation of due process to 
convict and punish a man without evidence of his guilt”). 
Thompson v. City of Louisville, 362 U.S. 199, 206 (1960).   
  
(“Substantive errors which result in a person's charge and 
conviction for something not a crime are fundamental. …A 
person [who is] charged …[without] evidence that did not 
show a violation [and was thereby] punished for something 
not a crime …is entitled to collateral review)”. Stoneman, 
supra. (“…[t]he total deprivation of the right to counsel at 
trial [Gideon v. Wainwright, 372 U.S. 335 (1963) and a trial 
and appeal by judges who are not impartial] Tumey v. Ohio, 
273 U.S. 510 (1927), are structural defects in the constitution 
of the trial mechanism. …The entire conduct of the trial from 
beginning to end is obviously affected by the absence of 
counsel for a criminal defendant, just as it is by the presence 
on the bench of a judge who is not impartial.  [T]hese 
constitutional deprivations …[are a] structural defect 
affecting the framework within which the trial proceeds, 
rather than simply an error in the trial process itself. 
“Without these basic protections, a criminal trial cannot 
reliably serve its function as a vehicle for determination of 
guilt or innocence, and no criminal punishment may be 
regarded as fundamentally fair." Rose v. Clark, 478 U.S., at 
577-578 (citation omitted)”). Ariz v. Fulminante, 499 U.S. 279, 
309, 310 (1991).  

 
The United States Supreme Court has made it repeatedly clear 

District Courts can entertain independent actions that attack State 

Court judgments as void: Atchison, T & S.F. Ry. Co. v. Wells, 265 U.S. 
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101, 103 (1924) (1 year post Rooker); Simon v. Southern Railway Co., 236 
U.S. 115, 122 (1915) (pre Rooker); United States v. Bigford, 365 F.3d 859, 
865 (10th Cir. 2004) citing Burnham v. Super. Ct. of Cal., 495 U.S. 604, 

608–9 (1990); Williams v. Life Sav. & Loan, 802 F.2d 1200, 1202 (10th Cir. 
1986). 

 
District Courts can also entertain independent actions to vacate 

void judgments when such claims are also authorized by State law: 

Fontana Empire Ctr., LLC v. City of Fontana, 307 F.3d 987, 993, 995 (9th 
Cir. 2002); Simon v. Southern Railway Co., 236 U.S. 115, 122-3 (1915); 
Wells Fargo & Co. v. Taylor, 254 U.S. 175, 189 (1920); Davis v. Bayless, 

70 F.3d 367, 376 (5th Cir. 1995). California law supports such actions: 
Rochin v. Pat Johnson Manufacturing Co., 67 Cal. App.4th 1228, 1239 
(1998); Cal. Code of Civil Proc. §1916. See also Article 4, Section 1 which 

only applies to judicial proceedings.  
 
The US Supreme Court has also held in connection with Article 6, 

Section 2  that any other rules or legislative enactments cannot be used 
as a means to abrogate rights secured by the Constitution: Miranda v. 

Arizona, 384 U.S. 436, 491 (1966). This would include Business and 
Professions Codes §7031(a) and (b) and §7071.17 as well as the Rooker–
Feldman and collateral estoppel doctrines. 

Another exception to the Rooker–Feldman doctrine involves 

extrinsic fraud. (“…[T]he Rooker–Feldman doctrine does not apply where 
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the plaintiff alleges extrinsic fraud on a state court and seeks to set aside 
a state court judgment by that fraud. [Citations]”). Order, p6, lines 18-
20.  

It is extrinsic fraud and fraud on the Court for a judge to declare 
evidence exists on the record of a case to substantiate a claim when that 
evidence does not exist.  Here, the trial Court judge and all three 
appellate justices found there was evidence: (1) that I profited $930,000 

(see fn.4); (2) that I was a “conscious wrongdoer”; (3) that I performed the 
work on the project; and (4) that I had been in possession of the $930,000  
when this evidence is nowhere on the record. In support of my sworn 
testimony evidencing this claim, I submitted both the clerk’s and 
reporter’s transcripts of trial to substantiate that this evidence did not 

exist anywhere on the record. See fn. 8. 

Additionally, it is extrinsic fraud and fraud on the Court to hold a 
trial under the guise of a “civil remedial disgorgement” action in “equity”, 
when the proceedings were altogether foreign to any jurisdiction and 

unacknowledged by the Constitution and State or Federal law 
whatsoever. 

The Humphreys and their counsel, William Bissell, are also acutely 

aware that the evidence I profited $930,000 is not on the trial Court’s 
record. The Humphreys never even stated a claim for disgorgement:  

 
(“Allegations that the defendant is a wrongdoer, and that the 
defendant's business is profitable, do not state a claim in 



40 
 

unjust enrichment. By contrast, a claimant who is prepared 
to show a causal connection between defendant's wrongdoing 
and a measurable increase in the defendant's net assets will 
satisfy the burden of proof as ordinarily understood”). §51, 
Comment (i). 

 
Mr. Bissell is a bar licensed attorney and officer of the Court. He 

has taken a sworn oath to support the Constitution and has a duty to 
maintain the cases confided him only as are consistent with truth and 
appear legal and just. See Business and Professions Code section §6067 

and §6068. Why has he not informed the Court of these obvious and 
heinous substantive jurisdictional errors instead of conspiring with his 
clients to continue to fraudulently enforce them?  

 
The United States Supreme Court has also repeatedly affirmed the 

power of Federal District Courts to set aside or enjoin State Court 
judgments procured by fraud. Kougasian v. TMSL, Inc. 359 F.3d 1136, 
1141 (9th Cir. 2004); Barrow v. Hunton, 99 U.S. 80, 83 (1878); Marshall 

v. Holmes, 141 U.S. 589, 601 (1891). A Court sitting in equity reviewing 
a judgment for fraud is not acting as a Court of review and therefore not 
conducting a “de facto appeal”. McDaniel v. Taylor, 196 U.S. 415, 422-3 

(1905). 

Despite this abundance of authority to the contrary, the District 
Court concluded (“…the extrinsic fraud exception to the Rooker–Feldman 

doctrine does not apply. [Citation].”) Order, p.7 lines 4–5. 
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Finally, the complete failure of California’s system as evidenced in 
and of itself precludes the application of any abstention or preclusion 
doctrines, including Rooker–Feldman, because the use thereof would, as 

happened here, (“deprive [a] Plaintiff of any forum, state or federal, 
where he has a reasonable opportunity to present his federal 
constitutional claims, [as required by] due process”).  Simes v. Huckabee, 
354 F.3d 823, 828 (8th Cir., 2004) citing Wood v. Orange County, 715 F.2d 
1543, 1547 (11th Cir., 1983).  

Defendants in §7031 cases have no access to a judicial 
constitutional State Court to not only have a fair and impartial trial on 
the merits, but also because California’s “Courts” are not acting as a 
check and balance to the legislative branch as constitutionally required. 

The FDCA admitted this in Rambeau v. Barker, 2010 Cal. App.4th (2010) 
Unpub. Lexis 5610 p.16 when it declared (“[a]s a judicial body, we are not 
permitted to second-guess these policy choices”) referring to the policies 
pertaining to §7031. The FDCA reaffirmed this in the instant case despite 
me squarely raising the constitutionality of §7031 on appeal. Opinion, p. 

13:  

(“[T]he choice among competing policy considerations in 
enacting laws is a legislative function” (Coastside Fishing 
Club v. California Resources Agency, 158 Cal.App.4th 1183, 
1203 (2008)), and absent a constitutional prohibition, we may 
not interfere or question the wisdom of the policies embodied 
in the statute. (Marine Forests Society v. California Coastal 
Com., 36 Cal.4th 1, 25 (2005)); [Citations]”). 
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The issue of appellate review is core to the republican and 
tripartite form of California’s government and has been repeatedly 
addressed by the United States Supreme Court since the inception of 

this Country: 
 

(“Under the mere guise of police regulations, personal rights 
and private property cannot be arbitrarily invaded, and the 
determination of the legislature is not final and conclusive. If 
it passes an act ostensibly for the public health and thereby 
destroys or takes away the property of a citizen, and interferes 
with his personal liberty, then it is for the courts to scrutinize 
the act and see whether it really relates to and is convenient 
and appropriate to promote the public health. It matters not 
that the legislature may, in the title to the act, or in its body, 
declare that it is intended for the improvement of the public 
health. Such a declaration does not conclude the courts, and 
they must yet determine the fact declared and enforce the 
supreme law." And the court concluded an extended 
consideration of the subject by declaring that, when a health 
law is challenged in the courts as unconstitutional, on the 
ground that it arbitrarily interferes with personal liberty and 
private property without due process of law, the court must 
be able to see that it has in fact some relation to the public 
health, that the public health is the end aimed at, and that it 
is appropriate and adapted to that end; …If the courts could 
not in such cases examine into the real character of the act, 
but must accept the declaration of the legislature as 
conclusive, the most valued rights of the citizen would be 
subject to the arbitrary control of a temporary majority of 
such bodies, instead of being protected by the guarantees of 
the Constitution”). Powell v. Pennsylvania, 127 U.S. 678, 696-
7 (1888). 
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It was also contemporaneously addressed in Van Horne’s Lessee v. 

Dorrance, 2 U.S. 304, 309 (1795), by Chief Justice Marshall in Cohens v. 

Virginia, 19 U.S. 264, 384 & 404 (1821), and in Marbury v. Madison, 5 

U.S. 137, 177-78 (1803) one of the most infamous US Supreme Court 
cases of all time, declaring it “the very essence of judicial duty”: 

 
“If an act of the legislature, repugnant to the constitution, is 
void, does it, notwithstanding its invalidity, bind the courts, 
and oblige them to give it effect? Or, in other words, though it 
be not law, does it constitute a rule as operative as if it was a 
law? This would be to overthrow in fact what was established 
in theory; and would seem, at first view, an absurdity too 
gross to be insisted on.” 

 
There is no evidence, nor could there rationally be any evidence 

that financially destroying me and restraining me from earning a living 

in my profession serves the public health, safety, morality, or welfare, 
especially after I had already passed11 the State’s licensing exam and 
was determined to be a “qualifying individual” for a general contractor’s 
license. My alleged “crime” here is simply not paying a licensing fee and 
that has no connection whatsoever to the aforementioned lawful exercise 

of California’s police powers to destroy me financially under the guise of 
“protecting the public”. 

See also Bauers v. Heisel, 361 F.2d 581, 588 (3d. Circuit 1966): 

 
11 FAC pp.74–78 Dkt. 11.The entirety of my First Amended Verified Complaint and 
Declarations in Support (Dkt. 18) are incorporated and fully set forth herein. 



44 
 

(“Article 4, § 4 of the United States Constitution provides: 
"The United States shall guarantee to every State in this 
Union a Republican Form of Government * * *." The framers 
of the Constitution clearly evinced their belief that a separate 
and independent judiciary is an indispensable element of a 
republican form of government. See The Federalist, pp. 236, 
303-305, 488 et seq., 494 et seq”).  

Even if I had profited $930,000, would a $930,000 “disgorgement” 
award be constitutional in this situation for failure to obtain a license in 

my own name given the fact I was licensed as Spartan’s qualifying 
individual and responsible managing officer?  

Courts have repeatedly held disgorgement is remedial, equitable, 
and non–punitive, and in the case of a bank robber who stole something, 

surely this is the case. But it can’t possibly apply in a situation such as 
this when the comparable criminal penalty is a fine up to $5,000. This is 
the very analysis the FDCA was constitutionally required to perform 
pertaining to California’s public policy but refused to. (“We have no more 
right to decline the exercise of jurisdiction which is given than to usurp 

that which is not given. The one or the other would be treason to the 
Constitution"). Cohens v. Virginia, 19 U.S. 264, 404 (1821). 

 
Despite all of the foregoing exceptions to the Rooker–Feldman and 

collateral estoppel doctrines and absent any lawful authority, the District 

Court concluded (“Plaintiff’s action is barred pursuant to the Rooker–
Feldman doctrine because Plaintiff seeks relief from the state court 
judgement and alleges legal errors by the state trial and appellate court. 
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See Bell v City of Boise, 709 F.3d 890, 897 (9th Cir. 2013)”). Order p7, lines 
25-28.  

 

CONCLUSION 
 
(“The fundamental conception of a court of justice is condemnation 

only after notice and hearing. No one may be deprived of anything which 
is his to enjoy until he shall have been divested thereof by and according 

to law. Under the constitutional guaranties no right of an individual, 
valuable to him pecuniarily or otherwise can be justly taken away 
without its being done conformably to the principles of justice which 
afford due process of law, unless the law constitutionally otherwise 
provides. Due process of law does not mean according to the whim, 
caprice, or will of a judge [citations]; it means according to law. It 

excludes all arbitrary dealings with persons or property. It shuts out all 
interference not according to established principles of justice, one of them 
being the right and opportunity for a hearing: to cross-examine, to meet 
opposing evidence, and to oppose with evidence”). (Citations). Estate of 

Buchman, 123 Cal. App. 2d 546, 559 (1954). 

 
The District Court acted without in personam and subject matter 

jurisdiction to deny my right to counsel and to a judicial hearing. The 
Court had no authority to deny my valid, substantive claims, to find this 
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appeal “frivolous” and subsequently deny my Motion to proceed informa 
pauperis. 

 

This Court should: (1) approve my Motion For Appointment of 
Counsel and appoint competent, learned counsel to assist me in this 
appeal; and (2) approve my Motion For Permission To Proceeed in Forma 
Pauperis. 

 

Alternatively, this Brief can be interpreted as and converted into a 
Petition for Writ of Mandamus and/or Non–Statutory Petition for Writ of 
Federal Habeas Corpus if the Court sees fit. 
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DECLARATION 
 
This Court should refer to my First Amended Verified Complaint 

(Dkt. 18) and especially my Declaration in Opposition of Defendants 
Motion to Dismiss (Dkt.11) for the extensive Declarations I made under 
penalty of perjury pertaining to the facts presented herein.  

 
I declare under penalty of perjury under the laws of the United 

States of the America that the Exhibits annexed hereto are true and 
correct copies of the actual documents referred to.  

 
Sincerely,  
 
/s/ Adam Bereki 

In propria persona 
March 16, 2020 
 
 

 












































































































































